Arbitration
2020

Contributing editors
Gerhard Wegen and Stephan Wilske

R ErE
=100

V!
U= d 4t

i o 75w A
-

+F 0 Wi %
1 %11

I

I
+
I

<

N7 L EXOLOGY.
2o\




Publisher
Tom Barnes
tom.barnes@lbresearch.com

Subscriptions
Claire Bagnall
claire.bagnall@lbresearch.com

Senior business development manager
Adam Sargent
adam.sargent@gettingthedealthrough.com

Published by

Law Business Research Ltd

Meridian House, 34-35 Farringdon Street
London, EC4A 4HL, UK

The information provided in this publication
is general and may not apply in a specific
situation. Legal advice should always

be sought before taking any legal action
based on the information provided. This
information is not intended to create, nor
does receipt of it constitute, a lawyer-
client relationship. The publishers and
authors accept no responsibility for any
acts or omissions contained herein. The
information provided was verified between
December 2019 and January 2020. Be
advised that this is a developing area.

© Law Business Research Ltd 2020
No photocopying without a CLA licence.
First published 2006

Fifteenth edition

ISBN 978-1-83862-302-9

Printed and distributed by

Encompass Print Solutions
Tel: 0844 2480 112

www.lexology.com/gtdt

Arbitration
2020

Contributing editors
Gerhard Wegen and Stephan Wilske
Gleiss Lutz

Lexology Getting The Deal Through is delighted to publish the fifteenth edition of Arbitration,
which is available in print and online at www.lexology.com/gtdt.

Lexology Getting The Deal Through provides international expert analysis in key areas of
law, practice and regulation for corporate counsel, cross-border legal practitioners, and company
directors and officers.

Throughout this edition, and following the unique Lexology Getting The Deal Through format,
the same key questions are answered by leading practitioners in each of the jurisdictions featured.
Our coverage this year includes new chapters on Chile and Norway.

Lexology Getting The Deal Through titles are published annually in print. Please ensure you
are referring to the latest edition or to the online version at www.lexology.com/gtdt.

Every effort has been made to cover all matters of concern to readers. However, specific
legal advice should always be sought from experienced local advisers.

Lexology Getting The Deal Through gratefully acknowledges the efforts of all the contribu-
tors to this volume, who were chosen for their recognised expertise. We also extend special
thanks to the contributing editors, Gerhard Wegen and Stephan Wilske of Gleiss Lutz, for their
continued assistance with this volume.

WY @
Y LEXOLOGY

London
January 2020

Reproduced with permission from Law Business Research Ltd
This article was first published in February 2020
For further information please contact editorial@gettingthedealthrough.com

© Law Business Research 2020



Contents

Introduction 5
Gerhard Wegen and Stephan Wilske

Gleiss Lutz

CEAC 12

Dominik Ziegenhahn Chinese European Arbitration Centre
Eckart Broderman and Elke Umbeck Chinese European Arbitration
Association

DIS 16

Renate Dendorfer-Ditges
DITGES Partnerschaft mbB

ICSID 20

Harold Frey and Hanno Wehland
Lenz & Staehelin

Austria 23

Klaus Oblin
OBLIN Attorneys at Law

Belgium 31
Alexander Hansebout

ALTIUS

Brazil 40

Hermes Marcelo Huck, Rogério Carmona Bianco,

Fabio Peixinho Gomes Corréa, Guilherme Gomes Pereira and
M&nica Naomi Murayama

Huck Otranto Camargo

Bulgaria 49

Emil Emanuilov
Kambourov & Partners Attorneys at Law

Canada 57

Hugh Meighen and Robert Deane
Borden Ladner Gervais LLP

Chile 66

Francesco Campora and Juan Pablo Letelier
Loy Letelier Campora

China 74

Shengchang Wang, Ning Fei and Fang Zhao
Hui Zhong Law Firm

Dominican Republic 86

Fabiola Medina Garnes
Medina Garrigo Attorneys at Law

Egypt 95

Ismail Selim
The Cairo Regional Centre for International Commercial Arbitration

Finland 104

Anna-Maria Tamminen, Helen Lehto, Matti Tyynysniemi and
Ina Rautiainen
Hannes Snellman Attorneys Ltd

France 113

William Kirtley and Zuzana Vysudilova
Aceris Law LLC

Germany 122
Stephan Wilske and Claudia Krapfl

Gleiss Lutz

Ghana 131

Kimathi Kuenyehia, Augustine Kidisil, Sarpong Odame and
Paa Kwame Larbi Asare
Kimathi & Partners, Corporate Attorneys

Greece 141

Antonios D Tsavdaridis
Rokas Law Firm

Hungary 151
Chrysta Ban
Ban S Szabo & Partners

India 160

Shreyas Jayasimha, Mysore Prasanna, Rajashree Rastogi and
Spandana Ashwath
Aarna Law

Japan 178

Aoi Inoue
Anderson Mori & Tomotsune

Korea 187

Byung-Woo Im, Joel E Richardson and Hyemin Park
Kim & Chang

Arbitration 2020

© Law Business Research 2020



Liechtenstein

Thomas Nigg and Eva-Maria Rhomberg
Gasser Partner Attorneys at Law

Norway

Erlend Haaskjold
Arntzen de Besche Advokatfirma AS

Pakistan

Mian Sami ud Din and Feisal Hussain Naqvi
BHANDARI NAQVI RIAZ

Panama

Ebrahim Asvat and Joaquin De Obarrio
Patton, Moreno & Asvat

Romania

199

207

214

224

233

Cristiana-Irinel Stoica, Irina-Andreea Micu and Daniel Aragea

STOICA & Asociati

Russia

Dmitry lvanov and Grigory Marinichev
Morgan Lewis

Singapore

Edmund Jerome Kronenburg and Tan Kok Peng

Braddell Brothers LLP

Slovakia

244

254

267

Roman Prekop, Monika Simorova, Peter Petho and Richard Sustek

Barger Prekop sro

www.lexology.com/gtdt

South Africa
Kirsty Simpson
ENSafrica

Sweden

Simon Arvmyren and Christopher Stridh
Advokatfirman Delphi

Switzerland

Daniel Hochstrasser, Nadja Jaisli Kull, Predrag Sunaric and

Nadine Wipf
Bar & Karrer AG

Taiwan

Helena H C Chen
Pinsent Masons LLP

Thailand

Surasak Vajasit and Pakpoom Suntornvipat
R&T Asia (Thailand) Limited

United Arab Emirates

Chatura Randeniya, Mevan Bandara and Amira Shahin
Afridi & Angell

United Kingdom

Craig Tevendale and Vanessa Naish
Herbert Smith Freehills LLP

United States

Matthew E Draper
Draper & Draper LLC

© Law Business Research 2020

Contents

277

288

298

307

316

326

333

345



288

Sweden

Simon Arvmyren and Christopher Stridh
Advokatfirman Delphi

LAWS AND INSTITUTIONS

Multilateral conventions relating to arbitration

1 | Is your jurisdiction a contracting state to the New York
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards? Since when has the Convention been in
force? Were any declarations or notifications made under
articles I, X and Xl of the Convention? What other multilateral
conventions relating to international commercial and
investment arbitration is your country a party to?

The New York Convention was ratified without reservations in 1972. The
Washington Convention on the Settlement of Investment Disputes of
1965 (the ICSID Convention) was ratified in 1966 and the Energy Charter
Treaty in 1997. Since 1929, Sweden has also been a party to the 1927
- seldom applied but still effective - Convention on the Execution of
Foreign Arbitral Awards and the 1923 Protocol on Arbitration Clauses.

Bilateral investment treaties

2 | Do bilateral investment treaties exist with other countries?

Sweden is party to some 70 bilateral investment treaties, which all
contain arbitration clauses.

Domestic arbitration law

3 | What are the primary domestic sources of law relating to
domestic and foreign arbitral proceedings, and recognition
and enforcement of awards?

The Swedish Arbitration Act of 1999 (the Arbitration Act; online in
English, French, German, Russian, Polish, Romanian, Czech and Chinese
at  https://sccinstitute.se/media/37089/the-swedish-arbitration-act.
pdf) provides the primary legislative framework relevant to arbitration.
As explained further in question 57, a number of amendments to the Act
entered into force on 1 March 2019.

The Arbitration Act is applicable to both international and domestic
arbitration, but deals only with arbitral proceedings seated in Sweden.
The Arbitration Act implements the New York Convention in respect
of awards rendered outside of Sweden. Swedish arbitral awards are
enforced according to the Swedish Enforcement Code.

Domestic arbitration and UNCITRAL

4 | |s your domestic arbitration law based on the UNCITRAL
Model Law? What are the major differences between your
domestic arbitration law and the UNCITRAL Model Law?

No, but the Arbitration Act draws much of its contents from the
UNCITRAL Model Law. Important distinctions are that the Arbitration Act
applies to domestic as well as international arbitration, that there is no

requirement that the arbitration agreement should be in writing, that a
claim dismissed without prejudice by the arbitrators on grounds of lack
of jurisdiction is subject to review by the courts, that the parties - if both
are foreign - can waive section 34 of the Arbitration Act concerning the
setting aside of awards, and that the Arbitration Act has rules on fees
and costs of the arbitration.

Mandatory provisions

5 | What are the mandatory domestic arbitration law provisions
on procedure from which parties may not deviate?

The Arbitration Act contains a few mandatory provisions. The most
important ones are section 21 (the arbitrators must hear a case on a
non-discriminative basis); section 24(1) (the arbitrators must allow the
parties to plead a case as extensively as necessary in writing or orally);
section 25(3) (the arbitrators are prohibited to use means of compulsion
such as to swear somebody in or to impose fines); and sections 33 and
34 concerning invalid awards and the setting aside of awards.

Substantive law

6 | Is there any rule in your domestic arbitration law that
provides the arbitral tribunal with guidance as to which
substantive law to apply to the merits of the dispute?

Yes. Section 27a of the Arbitration Act, as amended on 31 March 2019,
introduces a mechanism for determining the substantive law to be
applied to the dispute. The arbitral tribunal shall apply the parties’
chosen substantive law without regard to conflict-of-law rules. In the
absence of a party agreement, the act gives the arbitrators explicit
mandate to determine the applicable substantive law, but does not
specify the basis for such determination. The arbitral tribunal may also
decide ex aequo et bono, which, however, requires - as is common - the
consent of the parties.

Article 15 of the SCC Rules contains rules almost identical to those
set out in the Arbitration Act with regard to the determination of the
applicable law.

Mandatory laws of another jurisdiction within the European Union
other than the one chosen by the parties can be applied by the arbi-
tral tribunal if allowed under the Rome | Regulation (EC 593/2008) (see
Rome | articles 3 and 9). With respect to jurisdictions outside of the
European Union, Swedish choice-of-law rules will decide whether there
are overriding mandatory provisions that the arbitral tribunal shall
apply. As a minimum standard, the arbitral tribunal will normally be
bound by Swedish (if the arbitral proceedings are governed by Swedish
law) and international public policy.

In relation to the arbitration agreement, the governing law shall be
decided by the arbitral tribunal pursuant to section 48 of the Arbitration
Act. If it has not been determined that the Arbitration Act is applicable
before such issues arise, inter alia, because the place of the arbitration
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has not yet been decided, a Swedish court or arbitration institute shall
apply Swedish choice-of-law rules when deciding whether the arbitral
proceedings are governed by Swedish law.

Arbitral institutions

7 | What are the most prominent arbitral institutions situated in
your jurisdiction?

The most prominent arbitration institution is the Arbitration Institute of
the Stockholm Chamber of Commerce (the SCC Institute) (www.sccin-
stitute.com). The SCC Institute has developed into one of the leading
arbitration institutions in the world, and every year parties from some
40 countries use its services. There are also some much smaller arbi-
tration institutes, such as the West Sweden Chamber of Commerce and
the German-Swedish Chamber of Commerce.

ARBITRATION AGREEMENT

Arbitrability
8 | Are there any types of disputes that are not arbitrable?

Disputes that the parties may not settle by agreement are non-arbi-
trable. This is generally the case when the dispute concerns a public
interest or third-party interest, such as security rights in property.
Arbitrators may determine the civil law effects of competition law as
between the parties. As a main rule, consumer disputes are only arbi-
trable if the arbitration agreement was made after the dispute arose.

Requirements

9 | What formal and other requirements exist for an arbitration
agreement?

Arbitration agreements become valid and binding, as with any other
kind of consensual agreement. Thus, there is no written form require-
ment. For the arbitration agreement to be recognised, the agreement
must, however, be made in respect of a specified legal relationship
(eg, a contract). An arbitration agreement may be concluded by means
of a reference to general terms and conditions containing an arbitra-
tion clause. However, case law has suggested that in situations where
only a single reference to the general terms and conditions is made
(containing an arbitration clause) - without further talks or negotia-
tions on the matter - the arbitration clause in the terms and conditions
may, under certain conditions were the parties have unequal bargaining
power, be found null and void, although the remainder of the terms and
conditions are valid and binding between the parties (see the Appeal
Court of Ovre Norrland, case RH 2012:8, decided on 19 January 2012;
cf. NJA 1979 p. 666).

Enforceability

10 | In what circumstances is an arbitration agreement no longer
enforceable?

The validity of the arbitration agreement shall be determined separately
from the validity of the main agreement. Ordinary Swedish contract law
rules and principles apply in respect of determining the validity of an
arbitration agreement (see question 6). Further, a party may lose the
right to invoke an arbitration agreement as a bar to court proceedings
if it opposes a request for arbitration, omits to choose an arbitrator in
time or omits to pay its portion of the security demanded by the arbitra-
tors. A declaration of bankruptcy or liquidation does not terminate the
arbitration agreement.

www.lexology.com/gtdt
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Separability

11 | Are there any provisions on the separability of arbitration
agreements from the main agreement?

Yes. The separability of arbitration agreements from main agreements
(the doctrine of separability) is laid down in section 3 of the Arbitration
Act. Accordingly, when assessing issues regarding the validity of an
arbitration agreement that forms an integral part of a main agreement,
the arbitrators shall consider the arbitration agreement as a separate
and independent agreement.

It is important to note, however, that the doctrine of separability
does not mean that an issue regarding the validity of the arbitration
agreement will always fall under the jurisdiction of an arbitral tribunal,
since the jurisdiction of the arbitral tribunal is also subject to other rules
and principles (see questions 24 and 25).

It should also be noted that certain grounds for invalidity of a
main agreement may also apply to the arbitration agreement, such as
invalidity due to lack of authority of persons having signed the main
agreement.

Third parties - bound by arbitration agreement

12 | In which instances can third parties or non-signatories be
bound by an arbitration agreement?

There are no rules concerning this matter in the Arbitration Act and
there is no clear-cut general answer in case law. Following a universal
succession, a successor is bound by an arbitration agreement. Following
a singular succession, the successor would normally be bound except
where this would be unreasonable (see the Emja case, NJA 1997 p. 866).
The same principles seem to apply in respect of guarantors, etc.

Third parties - participation

13 | Does your domestic arbitration law make any provisions with
respect to third-party participation in arbitration, such as
joinder or third-party notice?

No. The possibility for third parties to participate in arbitration is subject
to contractual dispositions in the arbitration agreement, either as a part
of the main agreement negotiated at the outset of the parties’ business
relationship, or as a supplementing or separate arbitration agreement
at the time of the dispute.

However, article 13 in the SCC Rules (enacted on 1 January 2017)
(http://sccinstitute.com/media/169838/arbitration_rules_eng_17_
web.pdf) provides a possibility for additional parties to join an existing
arbitration under certain circumstances.

Groups of companies

14 | Do courts and arbitral tribunals in your jurisdiction extend
an arbitration agreement to non-signatory parent or
subsidiary companies of a signatory company, provided that
the non-signatory was somehow involved in the conclusion,
performance or termination of the contract in dispute, under
the ‘group of companies’ doctrine?

The group of companies doctrine is not recognised as such, but a
member of the same company group as the signatory may be or become
bound by an arbitration agreement owing to general rules and princi-
ples of Swedish contract law (see question 9).

© Law Business Research 2020
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Multiparty arbitration agreements

15 | What are the requirements for a valid multiparty arbitration
agreement?

The validity of such an agreement is subject to the same requirements
as ordinary arbitration agreements (see gquestion 9).

As to the different problems associated with multiparty arbitration,
as of 1 March 2019, section 14(3) of the Arbitration Act addresses arbi-
trator appointments in multi-party proceedings. If multiple respondents
cannot agree on a joint arbitrator appointment, a respondent party may
request that the district court appoint arbitrators on behalf of all parties.
This may result in the excusal of any arbitrator who has already been
appointed. Moreover, article 14 of the SCC Rules codifies when parties
are allowed to make claims arising out of or in connection with more
than one contract in a single arbitration. In deciding whether the claims
shall be processed in a single arbitration, emphasis shall be placed on:

whether the respective arbitration agreements are compatible;

whether the relief sought arises out of the same transaction or
series of transactions;

the efficiency and expeditiousness of the proceedings; and

any other relevant circumstances.

Article 15 of the SCC Rules further enables consolidation of arbitra-
tions under certain circumstances. At the request of a party, a newly
commenced arbitration may be consolidated with a pending arbitration
if the parties agree to consolidate; all the claims are made under the
same arbitration agreement; or where the claims are made under more
than one arbitration agreement, the relief sought arises out of the same
transaction or series of transactions and the arbitration agreements are
found to be compatible.

Consolidation

16 | Can an arbitral tribunal in your jurisdiction consolidate
separate arbitral proceedings? In which circumstances?

Yes. Subject to certain conditions an arbitral tribunal may consolidate

two or more separate arbitral proceedings. The conditions are set out

in section 23a of the Arbitration Act (a new rule as of 1 March 2019) and

are the following:

1 all parties involved must consent to the consolidation;

2 the consolidation must be beneficial for the management of all
cases; and

3 the same arbitral tribunal must have been appointed in all
arbitrations.

Naturally, the second condition will vary depending on the circum-
stances; however, should the parties agree that the cases shall be
consolidated, the arbitral tribunal should normally comply with such
a request.

Once consolidated, the cases may be bifurcated again should
reasons therefore arise; for example, if the consolidation has proven to
be non-beneficial for the management of the cases.

Article 15 of the SCC Rules contains a similar rule. However, under
the SCC Rules it is also a condition that the claims concerned have been
made under the same arbitration agreement, or that the relief sought
arises out of the same transaction or series of compatible transactions.
It is the board of the SCC, not the arbitral tribunal, that decides upon a
request to consolidate.

Advokatfirman Delphi

CONSTITUTION OF ARBITRAL TRIBUNAL

Eligibility of arbitrators

17 | Are there any restrictions as to who may act as an
arbitrator? Would any contractually stipulated requirement
for arbitrators based on nationality, religion or gender be
recognised by the courts in your jurisdiction?

No, provided that the person appointed as arbitrator has full legal
capacity. Foreign nationality or lack of legal education is no impediment
and there is no requirement that an arbitrator must be selected from a
list of arbitrators. No such official list exists. As concerns judges from a
court of law, both active and retired judges may be appointed.

Contractual stipulated requirements are not accepted in relation
to gender, sexual identity, ethnic affiliation, religion, disability or age.
This follows from sections 1 and 3 of the Swedish Discrimination Act
of 2008, which states that a contract that reduces somebody’s rights
or obligations according to the Discrimination Act is invalid. Thus, the
Discrimination Act applies to all kinds of contracts, including arbitra-
tion agreements, and also addresses indirect discrimination, meaning
the effect that a contract might have on third parties. With regard to
reqguirements in relation to nationality, it is not synonymous with ethnic
affiliation, and if a requirement based on nationality can be objectively
motivated, such a requirement would be allowed.

Background of arbitrators

18 | Who regularly sit as arbitrators in your jurisdiction?

If the parties are Swedish or Swedish law governs the dispute, the
arbitrators are normally lawyers qualified in Sweden and specialised
in either arbitration or the subject matter of the dispute. Furthermore,
some active or retired judges, from all levels in the court system, are
regularly appointed and then, often, appointed as chair of the tribunal. It
is not common to appoint government officials as arbitrators in Sweden.

The SCC Institute has a policy for appointment of arbitrators
(http://sccinstitute.se/media/220131/scc-policy-appointment-of-arbi-
trators-2017.pdf) where it is noted that it seeks to foster diversity (under
policy 6). In the arbitral proceedings that the SCC Institute adminis-
trated during 2018, 27 per cent of the arbitrators were women. However,
counting only when the SCC Institute appointed the arbitrators, the
figure is 29 per cent.

Default appointment of arbitrators

19 | Failing prior agreement of the parties, what is the default
mechanism for the appointment of arbitrators?

The Arbitration Act stipulates that there shall be three arbitrators. Each
party has the right to appoint one arbitrator and the appointed arbitrators
subsequently appoint the third, who also becomes chair of the arbitral
tribunal. If one party fails to appoint an arbitrator, the other party may
request that the district court makes the appointment. The court can also
appoint the third arbitrator if the party-appointed arbitrators fail to do so.

According to article 17 of the SCC Rules, the SCC Institute may
determine the number of arbitrators having regard to the complexity of
the case, the amount in dispute and any other relevant circumstances.
The parties may appoint one arbitrator each if the tribunal is to be made
up of three arbitrators. If any party omits to appoint an arbitrator, the SCC
Institute will make the appointment. The SCC Institute always appoints
the chair and the same applies when the dispute shall be referred to a
sole arbitrator. If the parties can agree on a chair or sole arbitrator, the
SCC Institute would not normally oppose the parties’ choice.

Further, where there are multiple claimants or respondents and the
arbitral tribunal is to consist of more than one arbitrator, the multiple
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claimants, jointly, and the multiple respondents, jointly, shall appoint
an equal number of arbitrators. If either side fails to make such joint
appointment, the SCC Institute may appoint the entire arbitral tribunal.

Challenge and replacement of arbitrators

20 | On what grounds and how can an arbitrator be challenged
and replaced? Please discuss in particular the grounds for
challenge and replacement, and the procedure, including
challenge in court. Is there a tendency to apply or seek
guidance from the IBA Guidelines on Conflicts of Interest in
International Arbitration?

A party may request that an arbitrator shall be removed if the arbi-
trator’s impartiality can be questioned. Such a request must first be
made to the arbitral tribunal and the party may recourse to courts only
if the request is denied. The Swedish Supreme Court has confirmed the
high standard of impartiality that is demanded. In Jilkén v Ericsson AB
(NJA 2007 p. 841), the Supreme Court made explicit reference to the IBA
Guidelines on Conflict of Interest in International Arbitration.

A request to the tribunal must be made within 15 days of the date
of the party’s knowledge of the cause of his or her suspicions, and a
petition to the court must be made within 30 days of the tribunal’s deci-
sion. A court may also remove an arbitrator if he or she has delayed the
proceedings. The court can then appoint a new arbitrator at the request
of a party. The parties may agree that an arbitration institution shall
determine all of these questions.

Relationship between parties and arbitrators

21 | What is the relationship between parties and arbitrators?
Please elaborate on the contractual relationship between
parties and arbitrators, neutrality of party-appointed
arbitrators, remuneration and expenses of arbitrators.

Most scholars argue that the relationship between the parties and the
arbitrators is contractual, although the contractual relation is deemed
to be of a procedural law nature. All arbitrators must be impartial,
including party-appointed arbitrators.

The parties are obliged to pay reasonable remuneration and
expenses. This obligation is joint and several unless otherwise agreed.

Duties of arbitrators

22 | What are arbitrators’ duties of disclosure regarding
impartiality and independence throughout the arbitral
proceedings?

According to section 9 of the Arbitration Act, a person who is asked
to accept an appointment as arbitrator shall immediately disclose all
circumstances that might be considered to affect his or her impartiality.

Article 18 of the SCC Rules contains a similar rule, which also
imposes an obligation on the arbitrator, once appointed, to submit
to the SCC secretariat a signed statement of acceptance, availability,
impartiality and independence, disclosing any circumstances that
may give rise to justifiable doubts as to the arbitrator’'s impartiality or
independence.

The arbitrator must disclose the circumstances that might be
considered to affect his or her impartiality to both the parties and the
other arbitrators, and the obligation is continuous throughout the arbi-
tration proceedings.

www.lexology.com/gtdt
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Immunity of arbitrators from liability

23 | To what extent are arbitrators immune from liability for their
conduct in the course of the arbitration?

The liability of the arbitrators is subject to the general rule of liability
for negligence in Swedish contract law; thus no explicit regulation
exists. Failure to apply procedural rules would normally be considered
negligent, and the arbitrators’ liability is in that sense equivalent to the
liability of judges. However, the contractual relationship between the
parties and the arbitrators may allow for more flexibility in terms of
letting inter alia the parties’ expectations on the arbitrators have an
effect on the liability assessment. The contractual context also entails
a burden to give notice of complaint within a reasonable time from the
point that the party was aware of the negligent act or should have been
aware of it. Failure to give notice of complaint will bar the party from
invoking the negligent act as a basis for a claim against the arbitrator.

JURISDICTION AND COMPETENCE OF ARBITRAL TRIBUNAL

Court proceedings contrary to arbitration agreements

24 | What is the procedure for disputes over jurisdiction if court
proceedings are initiated despite an existing arbitration
agreement, and what time limits exist for jurisdictional
objections?

For the arbitration agreement to be a bar to court proceedings a party
must object to the court’s jurisdiction at the first opportunity it has
to plead the case before the court, otherwise the right to arbitration
is considered waived. However, a party can always choose to petition
to a court to try to obtain a declaration that the arbitration tribunal
lacks jurisdiction (see section 2 of the Arbitration Act and the Swedish
Supreme Court’s decision in Russian Federation v RosinvestCo UK Ltd,
NJA 2010 p. 508), inter alia, because of an invalid arbitration agree-
ment. If the arbitral tribunal has been formed, the tribunal can order
a stay of the arbitral proceedings pending the court's decision or, as
is normally the case, choose to continue the proceedings despite the
parallel court process.

Jurisdiction of arbitral tribunal

25 | What is the procedure for disputes over jurisdiction of
the arbitral tribunal once arbitral proceedings have been
initiated, and what time limits exist for jurisdictional
objections?

The arbitral tribunal may decide on its own jurisdiction, but a party is
still permitted to petition to a court to decide the question definitively
(see question 24), although the arbitrators may continue the tribunal’s
proceedings awaiting the court’s decision. A decision by the tribunal to
dismiss a claim without prejudice owing to lack of jurisdiction may be
altered by the Court of Appeal. Grounds to challenge the jurisdiction of
the arbitral tribunal are considered to be waived if the party has partici-
pated in the proceedings without presenting the objection.
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ARBITRAL PROCEEDINGS

Place and language of arbitration, and choice of law

26 | Failing prior agreement of the parties, what is the default
mechanism for the place of arbitration and the language of
the arbitral proceedings? How is the substantive law of the
dispute determined?

In the absence of a party agreement, the arbitral tribunal may decide the
place and language of the arbitral proceedings at its own direction. As
explained in question 6, this applies also with regard to the determina-
tion of the substantive law of the dispute.

Notably, although the arbitral tribunal should determine the
substantive law of the dispute at its discretion, it has been argued
by legal scholars that the arbitral tribunal should still use normative
reasoning and point to a jurisdiction or system of law that has relevant
connection to the dispute from a legal perspective.

Commencement of arbitration

27 | How are arbitral proceedings initiated?

The proceedings are initiated when the defendant party receives a
request for arbitration, unless the parties have agreed otherwise. The
request must be in writing and contain an express and unconditional
request for arbitration, information about whether the question to be
resolved is covered by the arbitration agreement and information about
the claimant’s choice of arbitrator.

If the SCC Rules apply, the proceedings are initiated when the
SCC Institute receives a request for arbitration. The request must be
in writing and contain information about the parties, their counsel and
contact details, a summary of the dispute, preliminary information about
the relief sought by the claimant, a copy or description of the arbitration
agreement or arbitration clause, an indication of the arbitration agree-
ment under which a certain claim is made in cases where claims are
made under more than one arbitration agreement, any comments on
the number of arbitrators and the seat of the arbitration; and, if appli-
cable, information and contact details of the arbitrator appointed by the
claimant. The claimant must also pay a registration fee.

There is no requirement of signature, and the request for arbitra-
tion does not have to be provided in more than one copy, neither under
the Arbitration Act nor under the SCC Rules.

Hearing

28 | Is a hearing required and what rules apply?

No, but a party’s request for a hearing must be granted unless the parties
have agreed otherwise. According to the SCC Rules, a hearing must be
held if one of the parties so requests or if the tribunal finds it suitable.

Evidence

29 | By what rules is the arbitral tribunal bound in establishing the
facts of the case? What types of evidence are admitted and
how is the taking of evidence conducted?

Failing prior agreement of the parties, the arbitrators are free to assess
all kinds of evidence, including written evidence, witness examinations,
expert witnesses, legal opinions, inspections, etc. The parties shall
provide the evidence and the arbitrators are prohibited from taking any
own initiative in this respect with the exception of appointing expert
witnesses.

Third persons, parties and party representatives, and employees
may all testify. Witnesses cannot be sworn in by the tribunal. However,
the tribunal can allow a party to petition to a court to hear a witness

Advokatfirman Delphi

under oath. The IBA Rules on the Taking of Evidence in International
Commercial Arbitration often serve as a guide in international arbitra-
tion proceedings.

Court involvement

30 | In what instances can the arbitral tribunal request assistance
from a court, and in what instances may courts intervene?

In addition to the answers to questions 20, 25 and 29, a court may also
assist in the production of documents or other information that can be
transferred in writing (eg, electronic information). A party must first
have the arbitral tribunal’s permission to petition the court. An order
by the court to produce documents is enforceable. The courts have no
general right to intervene in arbitral proceedings.

Confidentiality
31 | Is confidentiality ensured?

The parties have no imperative duty of confidentiality unless the arbitra-
tion agreement expressly contains such a duty. However, it is customary
that the parties in arbitration uphold a high level of confidentiality, and it
is often argued that this is part of the nature of the agreement (naturale
negotii). Arbitral proceedings are private unless agreed otherwise and
the arbitrators are obliged to handle the dispute confidentially. Counsel
that are members of the Swedish Bar Association have a duty of confi-
dentiality to their clients. Failing prior agreement, witnesses and experts
have no duty of confidentiality.

If a duty of confidentiality exists, it extends not only to the proceed-
ings, but also to materials handed in during the procedure and the
award. If an award is challenged at a court it will usually become a public
document, and the same applies in the case of enforcement.

INTERIM MEASURES AND SANCTIONING POWERS

Interim measures by the courts

32 | What interim measures may be ordered by courts before and
after arbitration proceedings have been initiated?

According to section 4(3) of the Arbitration Act, a court may decide on
interim measures during and before the arbitral proceedings. Any such
decision is enforceable. The court-imposed interim measures available
include inter alia sequestration of specific property or property equal to
the value of a claim, and injunctions or orders under penalty of a fine
against undertaking actions harmful to the applicant party’s interests or
to take certain actions. A court decision made prior to the initiation of the
proceedings will be reversed if the claimant does not initiate arbitration
within 30 days.

An arbitral tribunal may also order interim measures; hence there
is no exclusivity for the courts of law in that sense. However, such an
order by the tribunal is not enforceable unless the parties have agreed
in the arbitration agreement that the tribunal shall have the authority to
render separate awards on interim measures. Also, the SCC Rules allow
a party to request interim measures in a court. For interim measures
prior to a request for arbitration, the SCC Rules offer a procedure with an
emergency arbitrator. For further information, see questions 33 and 51.
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Interim measures by an emergency arbitrator

33 | Does your domestic arbitration law or do the rules of the
domestic arbitration institutions mentioned above provide
for an emergency arbitrator prior to the constitution of the
arbitral tribunal?

Yes. The Arbitration Act does not provide any basis to appoint an emer-
gency arbitrator, and a claimant that has a need for interim measures
must apply for such measures at the courts under Chapter 15 of the
Code of Judicial Procedure.

However, the SCC Rules have, since 2010, offered the possibility
to request the appointment of an emergency arbitrator to deal with
requests for interim measures. The procedure was implemented after a
survey, where 82 per cent of counsel in SCC-administered arbitrations
were of the opinion that interim measures should be available before
the constitution of the arbitral tribunal or appointment of a sole arbi-
trator. During 2018, the SCC Institute saw a total of four emergency
arbitrator cases and the general opinion is that this supplement to the
SCC Rules has worked well. Parties cannot choose to opt out from the
emergency arbitrator set of rules, which is distinctive from the ICC
Rules of Arbitration, and others.

Interim measures by the arbitral tribunal

34 | What interim measures may the arbitral tribunal order after
it is constituted? In which instances can security for costs be
ordered by an arbitral tribunal?

An arbitral tribunal may order similar interim measures as a court, but
not under penalty of a fine, and such orders are not enforceable if they
are not given in the form of a separate award (see questions 32 and 51).

It is customary that the arbitrators demand that the parties give
security for the arbitrator’s costs and fees in advance, as does the SCC
Institute. The parties normally pay half each. If a party fails to pay its
share, the other party may decide to either pay the whole security
amount to cause the commencement of the arbitral proceedings or peti-
tion its claim to the courts, since the non-paying party may not invoke
the arbitration agreement as a bar to court proceedings.

Sanctioning powers of the arbitral tribunal

35 | Pursuant to your domestic arbitration law or the rules of
the domestic arbitration institutions mentioned above, is the
arbitral tribunal competent to order sanctions against parties
or their counsel who use ‘guerrilla tactics’ in arbitration? May
counsel be subject to sanctions by the arbitral tribunal or
domestic arbitral institutions?

Neither Swedish arbitration law nor the SCC Rules provide for any
explicit rules to take down guerrilla tactics. The arbitral tribunal must
rely on its normal tool box, which is reduced to more common instru-
ments such as, inter alia, setting time limits in procedural orders at
the risk of the tribunal disregarding defaulting actions by a party (such
as a late submission); drawing adverse inferences when assessing, for
example, an unreasonable refusal of providing evidence or other kinds
of counterproductive behaviour; and by taking regard to unnecessary or
improper measures by a party when deciding on the allocation of costs.
Counsels may not be subject to direct sanctions by the arbitral tribunal
or the SCC Institute (see also question 53).

However, the SCC Rules provide a possibility for a summary
procedure in article 39. Under this article, a party can request the arbi-
tral tribunal to rule on one or more issues of fact without necessarily
undertaking every procedural step that might otherwise be adopted
for the arbitration. The summary procedure is a case management tool
intended to permit the quick dismissal of frivolous claims whereby, as
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an example, an allegation of fact or law material to the outcome of the
case is manifestly unsustainable; even if the facts alleged by the other
party are assumed to be true, no award could be rendered in favour of
that party under the applicable law; or any issue of fact or law material
to the outcome of the case is, for any other reason, suitable to determi-
nation by way of summary procedure.

AWARDS

Decisions by the arbitral tribunal

36 | Failing party agreement, is it sufficient if decisions by the
arbitral tribunal are made by a majority of all its members or
is a unanimous vote required? What are the consequences for
the award if an arbitrator dissents?

Failing prior agreement between the parties, it is sufficient that the deci-
sions of the arbitral tribunal are made by a majority of the arbitrators. In
the case of equal votes, the opinion of the chair prevails. If an arbitrator
refuses to participate in a decision without valid cause, the other arbitra-
tors can still decide on the matter.

It is enough that a majority of the arbitrators sign the award, on the
condition that the cause of the failure of having the signature of all the
arbitrators is given in the award. It can be agreed between the parties
that the chair alone signs the award.

Dissenting opinions

37 | How does your domestic arbitration law deal with dissenting
opinions?

Dissenting opinions are allowed and the majority could not normally
prohibit the minority to express a dissenting opinion in the award or
as an appendix to the award. However, this right is not unconditional
and a dissenting opinion could be excluded, for example, if the award
has already been rendered or if the rendering of the award would be
delayed awaiting the dissenting opinion. A commonly presented reason
in favour of allowing dissenting opinions is that an arbitrator should be
given the opportunity to protect himself or herself from potential claims
as a consequence of the majority’s position.

A dissenting opinion has no direct consequence for the validity or
enforceability of the award, but might provide the parties with insights
on how to formulate a challenge of the award if the dissenting opinion
deals with procedural faults.

Form and content requirements

38 | What form and content requirements exist for an award?

In addition to what is accounted for under question 35, the award must
be in writing and the place of the arbitral proceedings and the date of
the announcement must be specified. There is no legal requirement that
the arbitrators give reasons for the award, but if the parties have not
expressly renounced it, the arbitrators should presume that the parties
want reasons and provide them.

Time limit for award

39 | Does the award have to be rendered within a certain time
limit under your domestic arbitration law or under the rules
of the domestic arbitration institutions mentioned above?

No, the Arbitration Act does not provide for a certain time limit for
rendering the award and the issue is subject to agreement between the
parties. Under section 21 of the Arbitration Act, an agreement between
the parties concerning the management of the arbitral proceedings,
including any provision regarding the time limit for rendering the award,

© Law Business Research 2020



294

Sweden

must be applied by the arbitral tribunal. However, if an obstacle can be
foreseen as to the application of the agreement, exceptions are allowed.
Such an obstacle may be that the arbitral tribunal estimates that it will
be impossible or unreasonable to render the award within the time limit
owing to the scope or complexity of the dispute.

Under the SCC Rules, the award shall be rendered six months after
the dispute was referred to the arbitral tribunal. If necessary, the board
of the SCC Institute may extend the time limit.

Date of award

40 | For what time limits is the date of the award decisive and for
what time limits is the date of delivery of the award decisive?

The date of the announcement of the award is decisive in respect of the
arbitrators’ possibility to correct or supplement the award without a
party’s request. The arbitrators may correct obvious inaccuracies such
as a slip of the pen, calculation errors or similar oversights. The date of
delivery of the award is, among other things, decisive for the arbitrators’
obligation to correct, supplement or interpret decisions in an award at
a party’'s request. In both of the above-mentioned cases, the time limit
is 30 days. A revision of the award shall be made within 60 days of the
arbitrators’ decision to correct or amend the award.

The date of delivery of the award is also decisive as to the time
limits for challenging the award. A petition to a court to challenge the
award should be made within three months from delivery or, if the
award has been revised within three months, from the date of the
delivery of the revised award. An award that does not examine an issue
that has been brought forward during the arbitral proceedings may also
be altered, wholly or partly, on the request of a party. Also in such case,
the time limit is three months from the date of delivery.

Types of awards

41 | What types of awards are possible and what types of relief
may the arbitral tribunal grant?

The arbitral tribunal may grant relief in respect of unlimited types of
affirmative acts such as the payment of monies, but also payments in
kind such as the delivery of goods or the fulfilment of a construction
project. A request for a party to refrain from an act is also seen as a type
of negative action that can be granted. Further, it is possible to grant
declaratory relief, including, but not limited to, the existence of a fact or
a legal requisite.

The arbitral tribunal can give final awards, including consent
awards, and separate awards such as interlocutory, provisional and
partial awards.

Termination of proceedings

42 | By what other means than an award can proceedings be
terminated?

None. According to section 27(1) of the Arbitration Act, the termination
of an arbitral proceeding must always be made by means of an award,
as well as in the case of a dismissal without prejudice because of, for
example, lack of jurisdiction. In the case of withdrawal of a relief sought,
the tribunal must try the cause on its merits if requested by the other
party. If the other party makes no such request, the tribunal must give
what is known as a ‘termination award’ to dismiss the case. The termi-
nation award appears to be a Swedish oddity. In most jurisdictions, the
withdrawal of the parties’ claims or an agreement to terminate the
proceedings would result in a procedural order being issued (see article
32(2) of the Model Law).
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Cost allocation and recovery

43 | How are the costs of the arbitral proceedings allocated in
awards? What costs are recoverable?

Normally, the losing party must pay the winning party’s costs, but if the
parties win and lose a proportion of a claim, the costs should be allo-
cated on equity. As a rule, all kinds of costs attributable to the arbitral
proceedings are recoverable provided that they are reasonable. Such
costs include, but are not limited to, arbitrators’ fees, counsels’ fees,
production of evidence, expenses and disbursements.

Interest

44 | May interest be awarded for principal claims and for costs,
and at what rate?

Yes. If requested by a party, interest may be awarded for both principal
claims and costs. The rate depends on the applicable substantive law.
The current rate according to the Swedish Interest Act is 8 per cent
plus the reference interest rate as determined by the Swedish National
Bank. The rate before maturity of a debt may be 2 per cent above the
reference rate.

PROCEEDINGS SUBSEQUENT TO ISSUANCE OF AWARD

Interpretation and correction of awards

45 | Does the arbitral tribunal have the power to correct or
interpret an award on its own or at the parties’ initiative?
What time limits apply?

Yes. Any decision to revise or interpret an award should be preceded
by an opportunity for the parties to provide comments. See also
question 40.

Challenge of awards

46 | How and on what grounds can awards be challenged and set
aside?

The Arbitration Act makes a difference between grounds for invalidity
and grounds for challenge. Grounds for invalidity can be invoked
without time limit, but are restricted to awards that violate Swedish
public policy, awards that decide a matter that was not arbitrable or
awards that were not delivered in written form or signed by a majority
of the arbitrators. Grounds for challenge are broader in scope, but must
be raised within three months from receipt of the award. The grounds
available for a challenge are exclusively related to procedural faults.
Thus, faults related to substantial law, as the merits of the case, do not
form ground for challenge. Procedural faults that make an award chal-
lengeable are as follows:

the matter is not covered by a valid arbitration agreement;

the arbitrators have announced the award after the expiration of

a period decided on by the parties or the arbitrators otherwise

exceeded their mandate;

the arbitral proceedings should not have taken place in Sweden;

an arbitrator has been appointed contrary to the parties’ agree-

ment or the Arbitration Act;

an arbitrator was not authorised to try the case; or

there otherwise occurred a procedural irregularity that is presumed

to have affected the outcome of the case and the petitioning party

is not at fault.

An award may be declared invalid or set aside in part.
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Levels of appeal

47 | How many levels of appeal are there? How long does it
generally take until a challenge is decided at each level?
Approximately what costs are incurred at each level? How
are costs apportioned among the parties?

A challenge of an award is made directly at the second instance at a
competent court of appeal and must be made within three months
from the date upon which the party received the award. Under the new
Arbitration Act, the time limit will be shortened to two months. If the
court of appeal gives the parties permission to appeal its judgment and
if the Supreme Court grants leave to appeal - thus if the case involves a
guestion that needs to be clarified for future application of the law - the
Supreme Court will try the case as the last instance. A party challenging
an award would have to consider that it takes between one and two
years depending on the complexity of the case for the court of appeal to
reach a decision and another year or so for the handling of the case by
the Supreme Court. The costs are very hard to foresee. Concerning the
apportionment of costs, see question 43.

Recognition and enforcement

48 | What requirements exist for recognition and enforcement of
domestic and foreign awards, what grounds exist for refusing
recognition and enforcement, and what is the procedure?

An award rendered in Sweden is enforceable according to section 3(1)
(1)(4) of the Enforcement Code. Section 3(15) states that an enforceable
award must be in writing and signed by a majority of the arbitrators. The
bailiff must always give the adverse party the opportunity to comment
on the enforcement application before taking any action.

Foreign awards that are covered by the Council Regulation (EC)
No 44/2001 of 22 December 2000, on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters (the
Brussels | Regulation), can be enforced by the Swedish Enforcement
Agency directly. However, in most other cases, before a foreign award
can be enforced in Sweden it is required that a court first decides that
the judgment is enforceable in what is called a declaration of enforce-
ability. The application for a declaration of enforceability shall be made
in the competent district court where the opposing party is domiciled. As
soon as the declaration of enforceability has been obtained, the foreign
award may be enforced through the Enforcement Agency. The court
only reviews that the award meets the formal requirements (which are
largely the same as set out in the New York Convention); it does not
review the merits or substance of the award. Normally the opposing
party is not given the opportunity to respond before the court declares
the award enforceable in Sweden. Generally, it is believed that Swedish
courts take a pro-enforcement approach.

Time limits for enforcement of arbitral awards

49 | Is there a limitation period for the enforcement of arbitral
awards?

No, there is no limitation period to file a petition for the recognition and
enforcement of an arbitral award as such. However, limitation periods
under Swedish substantive law or under foreign substantive law may
apply with regard to the claim arising from the award.
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Enforcement of foreign awards

50 | What is the attitude of domestic courts to the enforcement
of foreign awards set aside by the courts at the place of
arbitration?

As far as the authors know, there exist a couple of lower instance cases
where Swedish courts have denied execution on the basis that the
award had been set aside by the courts of the place of arbitration, but
no case where the court has granted execution in such circumstances.
Furthermore, it has been argued by scholars that the Swedish rule on
execution of arbitral awards is non-discretionary and that the wording of
the rule prohibits any execution of an award that has been set aside. It
could also be argued that the Swedish rule on execution must be inter-
preted in accordance with article V(1)(e) of the New York Convention,
which states that execution may be refused. While awaiting a precedent,
there is the opinion that the open provision of the New York Convention
would prevail over a narrow interpretation of the Swedish execution rule.

Enforcement of orders by emergency arbitrators

51 | Does your domestic arbitration legislation, case law or the
rules of domestic arbitration institutions provide for the
enforcement of orders by emergency arbitrators?

There are no special rules under Swedish arbitration law or enforcement
law that allow for enforcement of decisions by an emergency arbitrator.
However, the parties can agree (in the arbitration agreement) to give an
emergency arbitrator the authority to render his or her decision in the
form of a separate award, such as an interlocutory or provisional award.
If the decision is in the form of an award, it can be enforced in the same
way as an award that resolves the dispute.

The SCC Rules have incorporated provisions allowing emergency
arbitrators to render separate awards (see article 37(1)-(3) of the SCC
Rules in conjunction with Appendix II, article 1). Such an award would
thus be enforceable.

Cost of enforcement

52 | What costs are incurred in enforcing awards?

With regard to foreign awards, an application for recognition and
enforcement involves no application fee, but there may be costs for
translating the award as well as lawyers’ fees. After the court’s deci-
sion to permit enforcement, the bailiff will charge a fee of 600 kronor to
execute the measures necessary for the enforcement, such as distraint.
If property must be sold by way of public auction, the bailiff will charge
a percentage on the sale. The percentage depends on what kind of prop-
erty is sold.

A party is entitled to obtain a decision on costs in matters concerning
enforcement of foreign awards (see Sydsvensk Produktutveckling AB in
bankruptcy and JA v American Pacific Corporation, NJA 2001 p. 738 I1).

Concerning awards rendered in Sweden, the bailiff will charge the
same fee to enforce the award (including any measures to be executed).

OTHER

Influence of legal traditions on arbitrators

53 | What dominant features of your judicial system might exert
an influence on an arbitrator from your jurisdiction?

Since Sweden and its capital, Stockholm, have been among the most
frequently chosen venues for international arbitration for more than
half a century, arbitral proceedings in Sweden display very few particu-
larities in relation to the judicial system. Swedish practice, however,
recommends flexibility and party autonomy. As to the various procedural
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issues that may arise during the arbitral proceedings, the Code of Judicial
Procedure exercises some influence and is not infrequently applied
analogously. The Code of Judicial Procedure thus influences Swedish
arbitral proceedings, but with important exceptions; for example, written
witness statements are allowed and are frequently used - particularly
in international proceedings. To this end, party officers may also testify
before the arbitral tribunal. Likewise, although arbitrators from Sweden
are generally opposed to the use of US-style discovery, as in interna-
tional arbitrations in general, it is often agreed to use Redfern schedules
for document production requests.

Professional or ethical rules

54 | Are specific professional or ethical rules applicable to
counsel and arbitrators in international arbitration in your
jurisdiction? Does best practice in your jurisdiction reflect
(or contradict) the IBA Guidelines on Party Representation in
International Arbitration?

No formal requirements exist for counsels and arbitrators under the
Arbitration Act, and there are no rules that would allow an arbitrator to
reject an inappropriate counsel or other party representatives. However,
general principles of contract law and procedural law may allow for an
arbitrator to not accept the purported authority of a party representative,
thus treating the party as being without representation and proceeding
with the arbitration on that basis. Such general rules can, inter alia, be
found in Chapter 11 and 12 of the Code of Judicial Procedure.

If the counsel is a member of the Swedish Bar Association, the Code
of Conduct of the Bar Association applies. If an arbitrator is a member of
the Swedish Bar Association, the rules on conflicts of interest set out in
the Code of Conduct do not apply. Accordingly, a member of the Swedish
Bar Association acting as an arbitrator is only subject to the particular
conflict rules which apply by law and the relevant institutional rules.

The Code of Conduct is available at www.advokatsamfundet.se/
Advokatsamfundet-engelska/Rules-and-regulations/Code-of-Conduct.
Good practice in Sweden with regard to international arbitration could
be described as a mix between general principles deriving from the
Code of Judicial Procedure and the Bar Association’s Code of Conduct.
Good practice is sometimes in accordance with the IBA Guidelines on
Party Representation in International Arbitration, but sometimes not. On
a general note, the IBA Guidelines go somewhat further and give more
power to the arbitral tribunal than good practice in Sweden. Full applica-
tion of the IBA Guidelines would require the parties’ consent.

Third-party funding

55 | Is third-party funding of arbitral claims in your jurisdiction
subject to regulatory restrictions?

There are no restrictions on third-party funding in Sweden, and although
the concept is still a quite new phenomenon it is becoming increas-
ingly common.

Although permitted, the effect that third-party funding could have
on the distribution of costs and expenses in the arbitral proceedings
should be noted. As explained in gquestion 43, costs normally follow
the event, and the losing party pays for the winning party’s costs and
expenses. As a rule, all kinds of costs attributable to the arbitral proceed-
ings are recoverable, and include, but are not limited to, arbitrators’ fees,
counsel’s fees, production of evidence, expenses and disbursements. If
the winner has external funding and the financier has incurred costs in
the arbitration, such costs could be recoverable, although case law to
that end is still to be seen.

However, if the losing side had external funding, it is possible that
the financier will be (jointly) liable for the winning side's costs and
expenses in certain cases. Recent developments in case law suggest
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that the courts are willing to see beyond the principal party in the
proceedings if that entity is just a vehicle for the underlying financiers
or benefactors.

In the Processor case (NJA 2014 p. 877), two natural persons had
interests in a company that lost substantial amounts of money because
of alleged negligent advice from its accountant (from one of the big
accountancy firms). In trying to recover the lost money, the claim was
transferred to a shelf company that brought forward a court action
against the accountancy firm.

The company lost the case, which resulted in an obligation to pay
for the accountancy firm'’s costs and expenses. Since the company was
soon declared bankrupt (because it had no other assets or business
apart from the claim), the accountancy firm filed suit against the finan-
ciers and benefactors - the two natural persons - for the full amount
of costs and expenses. The Supreme Court found that the company was
only a vehicle for the natural persons to commence legal proceedings
against the accountancy firm without personal risk. The Supreme Court
pierced the corporate veil and found the natural persons to be person-
ally liable for the full amount of costs and expenses in the preceding
court case (see also the SCC arbitration case Quasar de Valores SICAV
SA v The Russian Federation from 20 July 2012).

Regulation of activities

56 | What particularities exist in your jurisdiction that a foreign
practitioner should be aware of?

See question 53. Arbitrators may be called upon to testify before a court
in proceedings where the award is challenged, and this may include
what has been said during deliberation. Attorney-client privilege is not
protected under Swedish law to the same extent as, for example, in the
Anglo-American legal systems.
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UPDATE AND TRENDS

Legislative reform and investment treaty arbitration

57 | Are there any emerging trends or hot topics in arbitration
in your country? |s the arbitration law of your jurisdiction
currently the subject of legislative reform? Are the rules

of the domestic arbitration institutions mentioned above
currently being revised? Have any bilateral investment
treaties recently been terminated? If so, which ones? Is there
any intention to terminate any of these bilateral investment
treaties? If so, which ones? What are the main recent
decisions in the field of international investment arbitration
to which your country was a party? Are there any pending
investment arbitration cases in which the country you are
reporting about is a party?

On 1 March 2019, important amendments to the Arbitration Act came into
force and they have been the centre of much attention from the Swedish
arbitration community since their promulgation. The revised act adds or
revises provisions regarding, among other things, applicable substan-
tive law, grounds for challenge, challenge procedure and leave to appeal
(for further information see the SCC website: https://sccinstitute.com/
about-the-scc/news/2019/revised-arbitration-act-enters-into-force/).

Another highly debated topic at the moment is the Swedish
Supreme Court’s judgment in Joint Stock Company Belgorkhimprom
v Koca Insaat Sanayi Ihracat Anonim Sirketi (ref. ‘Belgor’ NJA 2019 p.
171). In Belgor, which concerned grounds for challenge of an award,
the Supreme Court, among other things, provided guidance regarding
how the scope of an arbitration agreement shall be interpreted and
determined, and clarified the threshold for procedural errors being
sufficiently severe to allow a challenge to be upheld. The threshold set
by the Supreme Court was that a procedural error must be ‘inexcus-
able’, which surprised many commentators as being a strong choice of
word, implying a very high threshold.

With respect to investment arbitration, on 4 November 2019, the
Australian mining group Aura Energy Limited notified Sweden regarding
a claim for damages under the Energy Charter Treaty, alleging that
Sweden has taken measures to ‘phase-out/ban uranium prospec-
tion and/or exploration’ in Sweden. As far as is known from public
sources, Aura Energy Limited has invited Sweden to peruse negotia-
tions regarding the claim and there is still no pending case at the ICSID.
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